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A Remarkable Man 
Ernie Lewis, KACDL President, can be reached at ernie.lewis@gmail.com 
 

House Bill 40 finally passed during this General Assembly.  It was sponsored 
by Rep. Darryl Owens of Jefferson County.  This bill will allow many 
thousands of Kentuckians to have their felonies and multiple misdemeanors 
vacated and expunged, and to move forward with their lives in significant 
ways.  Others will be explaining the details of this bill.  Many, many people,  

including Rep. Owens, Rebecca DiLoreto, Damon Preston, Kentucky Smart on Crime, and others, are 
to be congratulated for completing this. I want to note another part of this story. 
 
That story is about Bob Lotz.  What has been mostly lost in 2016 is that the expungement bill was 
originally Bob’s idea, perhaps as far back as 2000, when he served as KACDL’s legislative agent.  He 
drafted the bill and presented it to Rep. Rob Wilkey, as best as I recall.  Bob convinced Rep. Wilkey to 
sponsor the bill.  He then proceeded to craft arguments in support, to testify passionately and 
persuasively on behalf of HB 40, and to lobby enough members of the House to get the bill passed in 
the House several times.  Around that same time, the Senate flipped from being under majority 
Democrat controlled to Republican.  Thereafter, for whatever reason, the bill was never even 
considered in the Senate.   
 
When Bob retired as legislative agent, I became KACDL’s legislative agent in 2009.   By that time, 
others had begun to sponsor the equivalent of HB 40.  It passed the House several times.  But the 
concept was always stymied.  Until this year.  The dynamics changed this year, with a new Governor 
strongly endorsing the concept, a Senator supporting expungement, a Right/Left coalition called 
Smart on Crime working both sides of the aisle.  
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New Legislation That Will Most Impact Our Work 
Rebecca Ballard DiLoreto, KACDL Legislative Agent, can be reached at: rebecca.diloreto@gmail.com or (859) 327-

3990 
 

The 2016 Legislative Session came to a close with one significant success in the passage of 
the expungement bill and five bills that have the potential to be less than favorable for 
KACDL attorneys. We will offer a short description of some of these pieces of legislation 
here and anticipate longer discussion at the KACDL Regional Video Seminars coming your 
way. 
 
KRS 431 was amended with passage of HB 40. Representative Darryl Owens was the initial 
sponsor of this legislation. In the end, Republicans and Democrats came together with the 
Governor to ensure its passage. KACDL owes a debt to Bob Lotz for his tireless advocacy 
over the last two decades. The bill keeps Kentucky at the back of the pack in terms of 
criminal justice reform but it does represent some progress. Prior to HB 40, felonies were 
not expungable in Kentucky. KACDL sought automatic expungement for all Class D 
felonies after a period of clean living. Instead, we secured the possibility of expungement for an 
enumerated list of Class D felonies. The most commonly charged felonies included are possession of a 
controlled substance, possession of a forged instrument, theft by unlawful taking, criminal mischief, 
tampering with physical evidence, burglary third, and flagrant non-support.  The most commonly 
charged felonies that are NOT on the list include drug trafficking, wanton endangerment, promoting 
contraband, and fleeing or evading police. Senator Robert Stivers, as President of the Senate, adamantly 
sought and secured language which would first vacate the conviction, then expunge it. Assuming no 
other felony convictions, it is believed that the vacating of the conviction permits automatic restoration 
of voting rights and removal of other felony conviction implications such as jury service or the right 
under Kentucky law to possess a handgun.  
 
The applicants seeking to have their conviction vacated and expunged may have no criminal charges 
currently pending with five years of passage since the completion of the person’s sentence (including 
five years since conclusion of probation) and a clean record during that period of time. Contrary to the 
initial bill, the new law makes the granting of expungement discretionary with the trial court. There was 
a lot of effort to keep the processing fee low, but the fee was set at 500.00, placing Kentucky 
significantly higher than the national average.   
http://www.lrc.ky.gov/record/16RS/HB40.htm. KACDL participated in the new Kentucky Smart on Crime 
initiative. The coalition and in particular the Chamber of Commerce and DPA expertise were essential to 
the passage of HB 40.  
 
The most harmful bill signed into law is SB 56, extending the look back for prior DUIs to a ten year 
window. The bill was written to be effective immediately. The bill was not written to be retroactive. 
Thus, any charges pending at the conclusion of the legislative session cannot be subject to the ten year 
window. http://www.lrc.ky.gov/record/16RS/SB56.htm.  HB 250 initially represented a significant roll 
back of HB 463 from the 2011 legislative session. HB 250 amends KRS 431.015 by adding to the list of 
misdemeanors that permit officers to arrest rather than only issue citations for offenses committed in 
their presence. Sponsors initially sought to include nearly all misdemeanor offenses. Ultimately, the bill 
added only KRS 511.050, possession of burglary tools, KRS 511.085 trespass of a domestic violence 
shelter, and KRS 514.110, receiving stolen property. Certainly, both possession of burglary tools and 
receiving stolen property open the door to large scale infringements of civil liberties and intentional 
overcharging for purposes of government intrusion. 
 

mailto:rebecca.diloreto@gmail.com
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There is uncertainty about whether or not the next bill will help or hurt in the defense of accused 
persons. SB 60 amends KRS 501 by permitting prosecution for a continuing course of conduct when the 
victim is identified as particularly vulnerable. http://www.lrc.ky.gov/record/16RS/SB60/bill.pdf 
The bill explicitly recognizes that if a person is convicted under the new provisions, that person may not 
also be convicted of charges based on the individual unlawful acts that were part of the continuing 
course of conduct. 
 
KRS Chapter 35 was amended by SB 217 to give further definition to sexual assault by military officers. 
Those defending such cases need to look at the new definitions and list of offensive actions. 
http://www.lrc.ky.gov/record/16RS/SB217/bill.pdf 
 
Finally, in what can really only be understood as a common sense modernization, HB 162 amends KRS 
525.080 to include electronic messages within the definition of harassing communications. 
http://www.lrc.ky.gov/record/16RS/HB162/bill.pdf.  
 
Congratulations to all of you who did a marvelous job in stopping bad bills from becoming law, including 
Paul Gold, John Harralson, Wilbur Zevely, Julie Kaelin, Guy Hamilton-Smith, Annie O’Connell, Ted 
Shouse, Ernie Lewis, Damon Preston, Ed Monahan, Bill Deatherage and Scott White. We look forward to 
analyzing what passed, what didn’t and what may be on the horizon that may affect our practice of law 
in the upcoming KACDL Regional Video Seminars. 

 

Miranda v. Arizona as Applied in Kentucky 
Brian Scott West can be reached at brianscott.west@ky.gov 

The United States Supreme Court’s decision in Miranda v. Arizona, 384 U.S. 436 (1966) turns fifty years 
old this year.  In celebration of this monumental case, throughout 2016 KACDL will publish articles in 
each newsletter about how the Miranda decision has been interpreted in Kentucky.   

  What happens when a police officer, after giving Miranda warnings, promises 
that a given statement will be confidential?  That was the case in Leger v. 
Commonwealth, 400 S.W.3d 745 (Ky. 2013), where the Kentucky Supreme Court held 
that it is not permissible for the police to lie in order to induce an arrestee to waive 
their Miranda rights.  In this case, after being read his Miranda rights and answering a 
few questions, Leger asked the police “what I am telling you now is between us, right.  
It ain’t goin’ [unintelligible].”  Thereupon, the state trooper answered “right.”    

 The Court held:  “The trooper's affirmative answer was the exact opposite of 
what the proper Miranda warning requires. It informed Appellant that what he said to 
the officer would remain confidential, and, therefore, would not be used against him 
in court…   When that occurs, as it did in this case, the warnings required by the United 

States Supreme Court in Miranda are vitiated. Statements made in response to such assurances of confidentiality 
are statements made in violation of Miranda and must be suppressed. 

 Contrast that with a situation where police techniques – including minimizing the significance of the 
warnings by saying that the Miranda warnings were “no big deal.”   

 In Bond v. Commonwealth, 453 S.W.3d 729 (Ky. 2015), the defendant was charged with sodomizing and 
murdering his roommate’s girlfriend.  During a police interrogation, the defendant gave incriminating statements.  
Bond did not challenge the fact that he had been advised he had the right to remain silent and to counsel and that 
he waived those rights before agreeing to speak with the detectives. However, he argued that the detectives 
intentionally minimized the significance of the warning about the implications of waiving his rights so as to negate 
the knowingness of his waiver. He also argued that police conduct during the interviews was unduly oppressive and 

http://www.lrc.ky.gov/record/16RS/SB60/bill.pdf
http://www.lrc.ky.gov/record/16RS/SB217/bill.pdf
http://www.lrc.ky.gov/record/16RS/HB162/bill.pdf
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coercive, thus negating the voluntariness of his waiver.   Among the things that 
Bond complained of were: 

• The detective, prior to reading Bond his rights asked Bond if he had 
ever watched true crime stories on TV, and after confirming that he 
had, stated “Okay, I’m gonna read you your rights, we do this all the 
time.  It’s no big deal, okay? 

• The detectives told Bond that he was being audio recorded, but did 
not tell him he was also being video recorded by a separate recording 
device. 

• One of the detectives described his own wife to be a “freak” during 
sex, and began describing his own sex life.  When Bond said “turn 
that off,” referring to the digital recorder, the detective stated “Oh, I 
don’t care about that.  It’s just for me…. That’s just for me to 
remember.” 

 

 

 The Court held that while some of what the detectives said may have 
been “deceptive,” especially the part about the wife being a “freak” when it came 
to sex,  they were “not beyond the bounds of acceptable ‘clever investigative 
devices.’”  As far as the reference to the recorder being “just for” the detective, 
the Court drew a line between that case and Leger, because in Leger the officers 
specifically stated that the conversation was going to be kept confidential or 
between the officer and the defendant, whereas in the instant case the detective 
did not state that anything that Bond said would be confidential or be just between 
them.  “It is the statements a defendant makes that ‘can and will be used against’ 
him, not necessarily the recording of those statements.  The Court was troubled 
by the use of the phrase “we do this all the time, it’s no big deal,” and said that 
“taken out of context” it could be construed as minimizing the significance of the 
rights that Bond was being asked to waive.  However, given the context, i.e., 
“Bond’s familiarity with the process form watching true crime television shows,” 
the court could not say that it vitiated his knowing rights 

Next Time:  What happens when a police officer, after giving Miranda 
warnings, indicates that the accused doesn’t really need a lawyer? 

 

    Beyond Miranda: Challenging Confessions 
Erin Hoffman Yang, DPA Appellate Attorney can be reached at erin.yang@ky.gov 

 

For attorneys, nothing can be more daunting than 
representing a client who has confessed to a 
crime. If proper Miranda warnings were given and 
the police honored the defendant’s requests to 
end the interrogation or consult counsel, 
suppression seemed impossible. However, the 
appellate courts are acknowledging that police 
tactics can render confessions involuntary and 

KACDL Benefits 
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justice news and litigation 
tips from criminal 
practitioners 
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members 
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sample motions and 
orders 
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Tips 
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Legislative Update, 
Federal Practice; Ethics, 
Winning DUI cases 

 Assistance with tuition to 

National Criminal 
Defender College in 
Macon and the Dayton 
Trial Practice program for 
3 members 

 Advocacy on Criminal 

Laws in KY General 

Assembly 
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unreliable: 

Minimizing the importance of Miranda warnings: 
Beware of law enforcement reading the client Miranda, then immediately contradicting its terms and 

suggesting that the interrogation is just a casual conversation. In Leger v. Commonwealth, 400 S.W.3d 745 (Ky. 
2013), the defendant was read his Miranda rights after he started making inculpatory statements. Leger asked if 
the conversation would be “just between us?” and the officer responded “Right.” The Kentucky Supreme Court 
held the confession should have been suppressed, since “[Miranda] warnings would be senseless if interrogating 
officers can deceive suspects into believing their admissions will not go beyond the interrogation room.” 

In Bond v. Commonwealth, 453 S.W.3d 729 (Ky. 2015), a detective told the defendant that his Miranda 
rights were “no big deal” and “we do it all the time” and that he only recorded the interview because he was 
forgetful. The Kentucky Supreme Court found the tactics troubling; but affirmed the trial court’s denial of 
suppression because Bond should have understood his rights since he was familiar with “true crime” programs on 
television. Emphasizing a client’s unfamiliarity with the criminal justice system could be a useful tool to distinguish 
Bond under similar facts. 

Using fabricated evidence to induce a confession: 
Programs like CSI “foster what analysts say is the mistaken notion that criminal science is fast 

and infallible and always gets its man. In fact, “real scientists say CSI's main fault is this: The science is 
always above reproach.” 1 It is not surprising that a defendant confronted with falsified forensic report 
feel they have no choice but to try and mitigate their losses by “cooperating” with law enforcement and 
confessing to a crime they did not commit.2 In Gray v. Commonwealth, 480 S.W.3d 253 (Ky. 2016), the 
Supreme Court held that the trial court erred in failing to suppress a confession obtained through use of 
a falsified DNA report. During a five and a half hour unrecorded interview, the police told Gray that he 
was seen at the murder scene, and that gunshot residue and blood matching the victim’s DNA had been 
found inside his car. The police presented Anthony with a falsified DNA report on KSP letter head. In a 
unanimous decision, Justice Minton wrote that the court did not “view fabricated evidence in the same 
vein as any other factor in the totality of the circumstances analysis.” 

 
While the Court declined a bright-line rule that the use of falsified documents is objectively 

coercive in all situations, they created a rebuttable presumption in favor of suppression. “When a 
criminal defendant, like Gray, can establish that the police use falsified documents to induce a 
confession, we will presume this tactic is unconstitutional until the Commonwealth can firmly establish 
that the document(s) did not overwhelm the defendant's will and was not a critical factor in the 
defendant's decision to confess.” 
 
Practice tips: 
 Be aware of police tactics used to coerce confessions. Always investigate the circumstances 
surrounding a confession. Did law enforcement attempt to downplay Miranda and convince the client 
this was a casual conversation? Was a large portion of questioning unrecorded? Did the defendant recall 
facts about the crime independently or was the information given to the defendant by the police? What 
documentary evidence was provided to the client and where did the evidence come from? If the trial 
court does not suppress a false confession, be prepared to tell jurors why innocent people may be 
induced to confess. 

                                                        
1 CSI Effect Has Juries Wanting More Evidence http://usatoday30.usatoday.com/news/nation/2004-08-05-csi-effect_x.htm 
2 .See  Miriam S. Gohara, A Lie for a Lie: False Confessions and the Case for Reconsidering the Legality of Deceptive Interrogation 
Techniques 33 Fordham Urb. L.J. 791, 817-19 (2006). Gohara suggests, “[w]eighing against these lowered costs of confession 
are its relatively high benefits; the suspect may be spared a harsh penalty in the long term, and in the short term the stress of 
an interrogation may be ameliorated or truncated”. 
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                       Common Sense Reforms are Needed, Now 
Ed Monahan can be reached at ed.monahan@ky.gov 

 
How much money are we spending on non-violent PFO sentences? 
In FY14, the Commonwealth spent $65,388,822 to incarcerate 2,967 
individuals serving PFO-enhanced sentences for non-violent offenses. The 
average sentence of these individuals is more than 20 years. By the end of 
their sentence, the total cost will be more than $1.3 billion to house these 
non-violent offenders. 
 
What recommendations have been made to provide commonsense PFO 
reform? 
Recommendations of the 2008 KY Criminal Justice Council, which had 
broad representation from prosecutors, police, corrections and defenders, 
included: 

1. Repeal 10-year parole eligibility requirement for PFO, First-Degree;  
2. Eliminate use of prior felonies that have not resulted in imprisonment from PFO;  
3. Eliminate PFO 2d. 

See, KY Criminal Justice Council, Criminal Justice Reform (December 2008), p. 21. Found at: 
http://justice.ky.gov/Documents/Statistical%20Analysis/2008%20CJC%20Report.pdf 

  
 

How many people are in prison compared to projections?        How many state inmates are in jails? 
 

 

 

 
 

http://justice.ky.gov/Documents/Statistical%20Analysis/2008%20CJC%20Report.pdf
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Years in the Making, Felony Expungement Law Passes in Kentucky 
 Molly Rose Green can be reached at molly.green@ky.gov or (859) 576-2276 

 

One in three Americans has a criminal record.  As the Wall Street Journal 
recently stated, “America has a rap sheet.”  Even for low-level offenders, a 
criminal record can act like permanent mark, creating lifelong obstacles to 
employment, education, and housing, among other consequences.  

On April 12, 2016, Governor Matt Bevin signed House Bill 40, a felony 
expungement law years in the making. Before House Bill 40, expungement 
was unavailable to citizens convicted of even the lowest level felonies.   The 
new law makes substantial changes to expungement in Kentucky by 
creating a felony expungement procedure and greatly easing misdemeanor 
expungement, among others.  

 House Bill 40 creates a list of 61 Class D felonies that are eligible for expungement.  Some of the 

most common eligible felonies include possession of a controlled substance, possession of a 

forged instrument, theft by unlawful taking, criminal mischief, tampering with physical evidence, 

and burglary in the third degree.  The list covers an estimated 60-70% of Class D felony charges. 

Drug trafficking and wanton endangerment, among others, are not covered by the bill.   

 House Bill 40 has a five-year waiting period after the completion of sentence.  To be eligible, a 

person must also have a “clean slate” with no misdemeanor or felony convictions for the five 

years prior to filing for expungement. 

 Under the new law, a person seeking to expunge a felony will first apply to have their conviction 

vacated, via a new AOC application form. If granted, the conviction(s) will be expunged. The cost 

for felony expungement is $500, and a person may take advantage of felony expungement only 

once in a lifetime.  

 House Bill 40 also significantly changes misdemeanor expungement.  It removes the lookback 

period that required a person to have a clear record in the five years before the conviction they 

were seeking to expunge.  Further, like felony expungement, the new law only requires that a 

person have a clear record for the five years before filing for expungement – instead of requiring 

him or her to have a clear record since the time of the original conviction.  It also permits the 

expungement of multiple sets of misdemeanors. 

 Further, the law permits a person who went to a grand jury and was not indicted to expunge 

those charges after 12 months. 

The law will go into effect in mid-July. 

mailto:molly.green@ky.gov
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The passage of this law was the 
result of years of hard work and 
perseverance by many, including its 
primary advocate Representative 
Darryl Owens of Louisville who 
tirelessly championed the bill in the 
House for years.  The dedication of 
Representative David Floyd, Senate 
President Robert Stivers, and 
Senator Whitney Westerfield, 
among many others, was also vital.  
Several key factors helped to change 
the landscape this year.  The  

 

Kentucky Chamber of Commerce supported felony expungement, helping promote the idea that 
expungement is an economic issue, as criminal records keep many out of work. Governor Bevin’s 
support of felony expungement was also critical.  Finally, a new broad-based coalition formed, Kentucky 
Smart on Crime, bringing together religious organizations, economic think-tanks, business interests, and 
social justice groups in support of this important legislation. 

With House Bill 40, Kentucky takes an important step in joining the many states permitting felony 
expungement.  Tens of thousands of Kentuckians will soon be eligible to clear their records, and move 
on from the past. 

Molly Rose Green is the Department of Public Advocacy’s expungement 
fellow and a recipient of the Yale Initiative for Public Interest Law grant.  
Her project, Clean Slate Kentucky, aims to increase the number of 
Kentuckians achieving expungement. 

 

  MARK YOUR CALENDARS FOR FUTURE 
KACDL EDUCATION 

Leading criminal defense litigators teaching on the latest 
thinking 

2016 KACDL DUI Seminars 
 

Friday, August 26, 2016 at the Boone County Justice 
Center, 3rd Floor, Grand Jury Room 

Burlington, KY 
 

2016 KACDL Video Seminar Series 
June, 2016, Statewide 

 
2016 KACDL Annual Conference 

November 4, 2016 at the Galt House Hotel 
Louisville, KY 

 

Remember, KACDL Members are ALWAYS 
welcome at Board Meetings!  See our 
2016 Board Meeting Schedule Below. 

 
 

 

Friday, July 29th, 4:00 PM 
David Ward’s Office, Winchester 

 
 

Thursday, November 3rd, 4:00 PM 
The Galt House, Louisville 

 

Photo of the signing of HB 40 courtesty of the Chamber of Commerce 
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Overview of House Bill 40 

 

Felony Expungement 

 Before HB40, felonies were not expungeable in Kentucky. With the bill, we join the roughly half 
of states permitting some form of felony expungement.  

 HB40 creates a specific list of Class D felonies that are now eligible for expungement. 
o Some of the most common expungeable felonies include: possession of a controlled 

substance, possession of a forged instrument, theft by unlawful taking, criminal 
mischief, tampering with physical evidence, and burglary 3rd. 

o The list of eligible felonies covers around 60-70% of Class D felony charges. 

 HB40 creates a new process for felony expungement.  A person will first apply to have their 
conviction vacated.  If that application is granted, it will be expunged.  

 Under HB40, a person may apply to expunge an eligible Class D felony if the following 
circumstances are met: 

o No criminal charges currently pending 
o Five years have passed since the completion of the person’s sentence 
o The person must not have been convicted of any misdemeanors or felonies in the five 

years prior to filing the petition for expungement  

 A person may take advantage of Class D felony expungement only once in their lifetime. AOC 
will preserve expungement records for this purpose.  

 Felony expungement costs $500, $450 of which is refundable if the expungement is denied. 

 If a person is otherwise eligible, an expungement under this section will automatically restore 
voting rights.   

 

Misdemeanor Expungement 

 HB40 significantly alters misdemeanor expungement.  Under HB40, a person can expunge 
misdemeanor(s) if the following circumstances are met: 

o No criminal charges currently pending 
o Five years have passed since the completion of the person’s sentence 
o The person must not have been convicted of any misdemeanors or felonies in the five 

years prior to filing a petition for expungement  
o The offense was not a sex offense or an offense against a child 
o The offense may not have been subject to enhancement for a second or subsequent 

offense or the time for the enhancement has expired 

 A person is not limited to using the misdemeanor expungement process only once. 

 Misdemeanor expungement costs $100 per case, $50 of which is refundable  
 

Additional Changes 

 Before HB40, a person who received a pardon from the governor was unable to apply to 
expunge their conviction(s).  Under HB40, a person who has received a pardon may now apply 
for expungement. 

 Under HB40, a person who went to a grand jury in district court and was not indicted will be 
eligible to expunge those charges after 12 months. 
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KACDL Application for Scholarship to the Public Defender Trial Advocacy Program at the University of 

Dayton Law School 

 

Name_____________________________________________________________________________ 
 
 
 
 

Highlights of the New Proposed 
Criminal Rules 

Brian Scott West can be reached at brianscott.west@ky.gov 

The Supreme Court Criminal 
Rules Committee has been 
busy, and has produced some 
amended rules and a new rule 
to propose for adoption to the 
Supreme Court at the rules 
hearing during the May, 2016 
Kentucky Bar Association 
Annual Conference.  Discussed 
below some of the highlights of the proposed changes.  See the most recent issue of the 
Bench & Bar to see all of the proposed changes to the rules.   

RCr 4.43 Appellate Review of Bail:  Appeals Are Now More Expedited 

Keeping with the spirit of an “expedited” appeal, which RCr provides for bail appeals, the changes to this rule shorten 
some of the time periods and create efficiencies so that bail appeal decisions can be decided more quickly.  A 
defendant’s time to file a notice of an appeal has been shortened from thirty (30) days to ten (10) days, and the time to 
file a brief has been shorted from fifteen (15) days after certification of the record and proceedings to ten (10) 
days.  Court clerks – who only have to certify a copy of selected portions of the record – have fourteen (14) days in which 
to certify a copy of the record as opposed to thirty (30) days, which is the time applicable to regular case appeals which 
occur after a conviction and which involve certifying all events and proceedings.  Finally, the case is submitted to Court of 
Appeals upon the sooner of ten (10) days after the Appellant has perfected the appeal, or immediately upon the filing of 
a response by the Commonwealth, in case a response is filed sooner than ten days.  These changes can shorten the 
period of time a bail appeal can be submitted to the Court of Appeals by as much as 41 days or more, depending upon 
how quickly the Commonwealth files a response, if any. 

RCr 7.02 Subpoenas and 7.24 Discovery and Inspection:  Addition of “data and data compilations” 

The phrase “data and data compilations” is added to the list of items that can be subpoenaed (RCr 7.02) or produced in 
discovery by either the Commonwealth or the defendant (RCr 7.24).  The term is placed in front of the more general 
term “documents,” and is intended to remind attorneys and parties that many “documents” can be electronic in format.  

KACDL Contact Information: 
 

Heather Drake, Executive Director 
Email: director@kacdl.net 

(502) 594-1375 
P.O. Box 7582  

Louisville, KY 40257    

 
Listserv email: kydefenders@kacdl.net  

*YOU MUST BE A PAID MEMBER TO POST TO THE LISTSERV! 

       

www.kacdl.net 
 

 

 
Executive Director’s Column 

Heather Drake, KACDL Executive Director, can be reached at director@kacdl.net 
Spring is one of the busiest times of year for KACDL.  Our DUI Seminar in late April brings national experts in DUI 
Practice and attracts criminal defense attorneys from throughout the state to KACDL events.   
We welcome dozens of new members who bring with them new and exciting ideas about the organization.   

Our Video Seminar Series is just around the corner in June.  This brochure is included with 
this newsletter and features the schedule with hosting sites throughout Kentucky.  This is 
a great opportunity for you to get an update on the most recent legislative session and 
learn new practice tips from some of KACDL’s fabulous board members and our 
Legislative Agent.  Check to find one of the hosting sites near you.   

We are still missing membership dues from many of you.  If you have not paid your 2016 dues, 
please do so soon, as you do not want to miss out on the benefits of being a KACDL member – 
such as our members-only ListServ, discounts on CLE training events, and our members-only 
website.  If you haven’t received an invoice and aren’t sure if your dues are paid, please email 
me.  I’d be happy to check for you.   

 

 

mailto:director@kacdl.net
mailto:kydefenders@kacdl.net
http://www.kacdl.net/
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Like documents and other items in the list, the parties do not have to produce data and data compilations which are 
attorney work product of the prosecutor, or which are not intended to be introduced into trial by the defense.  Circuit 
Judge David Tapp of Somerset suggested the change to the committee as a “start” to introducing new rules which 
pertain to e-discovery.  Kentucky is one of eight states who has not yet fully developed rules which pertain specifically to 
e-discovery.  But, as we know, the day is coming. 

 

RCr 7.24 Discovery and Inspection:  Use of “intends to” Versus “may” Introduce Evidence or Testimony at Trial. 

In the November 2015 newsletter, Ed reported that the Supreme Court Criminal Rules Committee had at that time 
tentatively passed an amendment to RCr 7.24 wherein the phrase “intends to” was changed to the word “may” 
wherever it appeared in the context of a party’s duty to disclose to the other side evidence or testimony which the party 
intends to put into evidence.  The change was proposed by a prosecutor who argued that too many times attorneys have 
attempted to introduce at trial evidence or testimony which was not disclosed to the other side, but for which RCr 7.24 
presently imposes a duty to do so.  The attorney will perhaps tell the Court at trial that “I did not originally intend to 
introduce this at trial, but based upon what has happened I have changed my mind.”   

The word “may” in substitution for “intends to” was proposed as a way to ensure that neither party can escape the 
obligation to disclose simply by relying too heavily on present intention, which could foreseeably change under any 
number of circumstances.  The problem, however, has a minority of members on the Committee pointed out in 
November (and as many of you readers pointed out to us in fan mail, thank you), the word “may” is ambiguous in that it 
could be interpreted to mean “if” the testimony or evidence “could be” admissible.  Thus, a court could say that a party 
has an obligation to hand over any and all admissible evidence, even where the party definitely intends not to introduce 
it at trial. 

Fortunately, the rule was revisited and a more sensible approach to remedy the problem of admissibility of non-
disclosed evidence or testimony which an attorney now claims to intend to introduce, but did not previously.  New 
paragraphs (4) and (5) have been proposed as follows: 

(4) It is not a defense against untimely disclosure of evidence under this rule that the party failing to 
provide timely disclosure only recently formed the intent to introduce such evidence unless it can 
demonstrate, by clear and convincing evidence, that: 1) it could not, in a timely fashion, have reasonably 
foreseen a need to introduce the evidence and 2) such untimely disclosure will not unfairly prejudice the 
opposing party. 

(5) Except for the Commonwealth’s obligation to provide exculpatory evidence to the defendant, none of 
the provisions of this rule regarding disclosure of evidence relating to expert testimony shall be deemed to 
have been violated unless and until the party offering the evidence attempts to introduce it at trial and the 
opposing party timely objects. 

Paragraph (4) plainly spells out the problem to be guarded against and places a heavy burden on the proponent who 
claims to have changed his or her mind.  Thus, the party who, for instance, is teetering on the edge of whether to 
disclose an expert’s mental evaluation of his client may want to disclose so as to ensure that he does not have to prove 
unforeseeability and lack of prejudice.  On the other hand, the defense attorney who is absolutely certain that she does 
not want her expert’s report to see the light of day is under no obligation to disclose the report. 

Paragraph (5) preserves the duty of the prosecutor to disclose exculpatory evidence, and makes clear that – except for 
such exculpatory evidence – neither side can claim a violation of the rule for failure to turn over a report unless and until 
it is introduced at trial and the other party objects. 

RCr 13.15 Biological and Chemical Evidence 

Following the adoption of one of the recommendations of the American Bar Association’s Review of the Death Penalty in 
Kentucky, the following new rule was proposed: 

(1) The custodial agency of evidence involved in a death penalty criminal prosecution shall preserve all 
biological and chemical evidence for as long as the defendant remains incarcerated under a death 
sentence. 
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(2) Upon request, all biological and chemical evidence shall be made available to defendants sentenced to 
death and said defendants may seek appropriate relief notwithstanding any other provision of the law. 

(3) ‘Biological and chemical evidence” includes the content of sexual assault examination kits, and any item 
that contains blood, semen, hair, saliva, skin tissue, fingernail scrapings, bone, bodily fluids, or other 
identifiable biological material that is collected as part of a criminal investigation which may reasonably be 
used to incriminate or exculpate any person for a criminal offense which may carry a penalty of death. 

These rules represent the work of the committee which resulted in new proposals.  Many other proposals were voted 
down, some which criminal defense attorneys may have liked to have seen adopted, and others which criminal defense 
attorneys would certainly have been happy to have seen voted down.  For better or worse, this biennium’s work of the 
Supreme Court’s Criminal Rules Committee is concluded. 

  

DUI 10 Year Lookback Challenge Sample Motion/Memo 
 J. Nathan Miller can be reached at (606) 783-8600 

 

If you are representing a client on an enhanced DUI where at least one of the priors is older than 5 years, here is a “plug 
and play” memo/motion meant to be a template for those looking to craft a shorter more fact-specific motion (or 
memorandum). The template is drawn from a lot of sources, including DPA's training materials re: Boykin. The attorney 
will, of course, need to fashion the memo/motion specific to his/her particular case and fact pattern.  

At the time of his alleged violation in xxxx, 2nd time DUI offenders were exposed to enhanced punishments for 5 years 
pursuant to KRS 189A.xx.  Effective on [date xx 2016] and operative xx 2016, the statutes were changed to extend the 
exposure period to 10 years.  DEFENDANT hereby challenges the application of the revised statutes on several grounds. 

A. FOUR CATEGORIES 

“Ex post facto” was a term of art with an established meaning at the time of the framing of the Constitution.  See Calder 
v. Bull (1798) 3 U.S. (3 Dall.) 386.  Justice Chase, in Calder, expressed four separate categories as follows:  

“1st. Every law that makes an action done before the passing of the law, and which was innocent when 
done, criminal; and punishes such action. 2d. Every law that aggravates a crime, or makes it greater 
than it was, when committed. 3d. Every law that changes the punishment, and inflicts a greater 
punishment, than the law annexed to the crime, when committed. 4th. Every law that alters the legal 
rules of evidence, and receives less, or different, testimony, than the law required at the time of the 
commission of the offence, in order to convict the offender.” Supra, at 390. 

B. CATEGORY 2 

The application of the new statutes violate category 2 described in Calder, as it was understood by the U.S. Supreme 
Court in Stogner v. California (2003) 539 U.S. 607. The Court in Stogner struck down a California statute which changed 
the statute of limitations for child molesters finding that it fell within the second category of ex post facto laws. 

Category 1 appears to apply where a law creates punishment for an act, where no punishment existed at the time of the 
act.  So, why did the Stogner Court decide that the statute fell within category 2 (a “law that aggravates the crime, or 
makes it greater than it was, when committed”) and not Category 1?  To explain its finding the Stogner majority restated 
Justice Chase’ “alternative description” of ex post facto laws.  Specifically, it stated: 

“Category 2: ‘[A]t other times they inflicted punishments, where the party was not, by law, liable to any 
punishment.’” Supra, at 612. 

The statute did not fall into category 1, because the statute did not make child molestation illegal for the first time.  It did 
not make criminal an act that was “innocent” when done, but instead revived a punishment to which he was previously 
exposed.  Here, DEFENDANT challenges statutes which do not make driving under the influence illegal for the first time.  
They revive punishment to which he was previously exposed, to wit: a term of imprisonment, fine, loss of license, 
alcohol/drug education classes, and ignition interlock. 
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The statute fell under category 2 because it inflicted punishment where the party was not, by law, liable to any 
punishment (at the time the statute was enacted).  The Court stated: 

“It falls within category 2, which Justice Chase understood to include a new law “that ‘inflict[s] 
punishments where the party was not, by law, liable to any punishment.” Supra, at 613. 

The Stogner Court recognized that the statute in fact attempted to “create” punishment, because the defendant was 
not, by law, subject to that punishment at the time the statute was enacted.  The Stogner Court reasoned it this way: 

“The second category--including any "law that aggravates a crime, or makes it greater than it was, when 
committed," --describes California's statute as long as those words are understood as Justice Chase 
understood them--i.e., as referring to a statute that "inflict[s] punishments, where the party was not, 
by law, liable to any punishment," …. After (but not before) the original statute of limitations had 
expired, a party such as Stogner was not "liable to any punishment." California's new statute therefore 
"aggravated" Stogner's alleged crime, or made it "greater than it was, when committed," in the sense 
that, and to the extent that, it "inflicted punishment" for past criminal conduct that (when the new law 
was enacted) did not trigger any such liability.” Supra, at 613. 

Why did the Stogner Court believe that the defendant was not liable to punishment for child molestation?  The Stogner 
Court regarded the passage of time as extinguishing the procedural possibility of initiating criminal proceedings, and 
thereby to renew it would “create” punishment where there was legally none before.  The Court noted:  

“The law at issue here… authorized criminal prosecutions that the passage of time had previously 
barred. Moreover, it was enacted after prior limitations periods for Stogner's alleged offenses had 
expired.” Supra, at 610. 

The passage of time here also extinguished the previous punishment sought to be revived here.  The new statutes were 
enacted after the prior exposure period had tolled.   The exposure period was 5 years from the date of the offense.  The 
date of the prior offense alleged here was [month/day], xxxx.  10 years later would be [month/day] xxxx.  The new 
statutes here became operative on September 20, 2005 and effective January 1, 2006. 

DEFENDAN T was not subject to a mandatory minimum sentence which included custody, once the previous exposure 
period had tolled, because the State would be barred from pleading an irrelevant prior as an enhancement.  The new 
statute here attempts to revive a punishment, the mandatory minimum sentence (i.e. “such liability”), in the same way 
the statute in Stogner did.  It attempts to revive a previously time barred criminal procedure; to wit: the pleading of an 
enhancement. 

The new statutes here identically inflict a punishment which DEFENDANT was not, by law, liable to at the time the 
statute was enacted.  They attempt to do so in the same manner as the statute did in Stogner, by attempting to revive a 
punishment to which the defendant was previously exposed.  Therefore, the new statutes are an ex post facto law 
prohibited by our Federal and State Constitutions.   

C. ENHANCEMENT v. STATUTE OF LIMITATIONS 

The label applied to the type of statute is not important.  Weaver, v. Graham (1981) 450 U.S. 24. The prosecution may 
argue that a statute of limitations is different than an enhancement statute so that it should be treated differently.  The 
U.S. Supreme Court felt differently in Calder:  

“Although increased punishments are not mentioned explicitly in the historical sources, the Court has 
never questioned their prohibition, apparently on the theory that ‘the enhancement of a crime, or 
penalty, seems to come within the same mischief as the creation of a crime or penalty.’ Calder, supra, 
at 397 (opinion of Paterson, J.).”  

The opinion in Stogner did not only find that a change in a “statute of limitations” to be ex post facto but instead all 
“laws reviving time-barred prosecutions are ex post facto”. The Stogner Court stated this three times, Supra, at 607, 617, 
and 627.  Therefore, the revival of this particular prosecution is prohibited. 

D. CATEGORY 3 

Here, the new statutes also fall within category 3. 
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The Stogner Court expressly held that the California statute they dealt with fell within category 2, but they “do not deny 
that it may fall within another category as well.”  Supra, at 615.   Therefore, a statute may fall within multiple categories. 

Category 3 prohibits laws that change the punishment, and makes it greater than it was at the time it was committed.  
This is distinctly different than a Category 2 law, making the crime greater.  The Stogner Court commented on the 
differences this way: 

“So to understand the second category (as applying where a new law inflicts a punishment upon a 
person not then subject to that punishment, to any degree) explains why and how that category differs 
from both the first category (making criminal noncriminal behavior) and the third category (aggravating 
the punishment).” Supra, 613 and 614. 

Here, the new statutes increase or aggravate the punishment of the xxxx offense.  At the time of the xxxx offense, the 
period of time DEFENDANT was exposed to a mandatory custody sentence for future offenses was 5 years.  The new 
statute increases that exposure period to 10 years.  The exposure period is a deterrent imposed by statute, and thus part 
of the punishment.  If the legislators who pass laws, prosecutors who enforce them, and judges who preside over 
sentencing expect criminal sentences to serve as a deterrent,  then we also must accept that a client’s actions in reliance 
on the expected sentence cannot be based on misinformation by a state actor. This is the type of increase in punishment 
that the Clause sought to avoid.  Therefore, the new statues here are an ex post facto law under category 3, and are 
prohibited by our Federal and State Constitutions.  

E. CATEGORY 4 

A category 4 ex post facto law deals with the burden of proof.  It changes the rules of evidence to receive less or 
different evidence to convict.   

The Stogner Court reasoned that the statute that revives a time-barred prosecution violates both category 2 and 
category 4.  Specifically, the majority stated:  

“Consequently, to resurrect a prosecution after the relevant statute of limitations has expired is to 
eliminate a currently existing conclusive presumption forbidding prosecution, and thereby to permit 
conviction on a quantum of evidence where that quantum, at the time the new law is enacted, would 
have been legally insufficient. And, in that sense, the new law would "violate" previous evidence-related 
legal rules by authorizing the courts to "'receiv[e] evidence . . . which the courts of justice would not 
[previously have] admit[ted]'" as sufficient proof of a crime…”. 

Here, to resurrect the possibility of pleading an enhanced penalty, after the previous exposure period has expired, is to 
“eliminate a currently existing conclusive presumption forbidding” the pleading of the prior offense.  Further, it would 
permit an increased punishment “on a quantum of evidence where that quantum, at the time the new law [was] 
enacted, would have been legally insufficient [i.e. irrelevant].”   

As mentioned above, the statutes here revive the procedural ability of the State to punish the xxxx prior.  By doing so, 
the statutes make the xxxx prior relevant which would otherwise not be relevant in the pleadings.  They would authorize 
courts to receive evidence which it would not previously have admitted as relevant proof of an enhanced crime.  Because 
the prosecution may now offer, and the court may receive, that evidence related to the prior which would not otherwise 
be relevant, the new statutes fall within category 4. 

As the as noted by the Justice Learned Hand in Falter v. United States (1928) 23 F.2d 420, 425-426, cert denied, 277 U.S. 
590:  

"Certainly it is one thing to revive a prosecution already dead, and another to give it a longer lease of 
life. The question turns upon how much violence is done to our instinctive feelings of justice and fair 
play. For the state to assure a man that he has become safe from its pursuit, and thereafter to withdraw 
its assurance, seems to most of us unfair and dishonest. But, while the chase is on, it does not shock us 
to have it extended beyond the time first set, or, if it does, the stake forgives it. Id. at 426." 

F. NEW STATUTES THREATEN THE KIND HARM PROHIBITED 

The Stogner Court held that the features of the law, taken together, produced the effect that was prohibited by our 
Consitution:  
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“First, the law threatens the kinds of harm that the Clause seeks to avoid, for the Clause protects liberty 
by preventing governments from enacting statutes with ‘manifestly unjust and oppressive’ retroactive 
effects. Citation omitted.  Supra, at 611.  

It is unjust to expose a prior DUI offender to the greater punishment as it is sought in this manner.  Using the same tools 
as those applied in Stogner, the new enhancement statute clearly produces "manifestly unjust and oppressive" 
retroactive effects.  The Stogner court considered the following principles: 

A. Assurance by the State: Stogner considered the assurance by the State made by enacting the old statute. It stated: 
“[E]xtending a limitations period after the State has assured ‘a man that he has become safe from its pursuit… seems to 
most of us unfair and dishonest.’”   Supra, at 611. 

In Stogner, the child molester was not always free from pursuit, but became free from pursuit after the tolled time 
period.  Similarly, the enhancement statutes in effect at the time of the 1997 offense, assured NUNEZ that he would be 
safe from this particular type of pursuit after 7 years.  He would be safe from the mandatory custody term sought for 
repeat offenders at that time, and now sought again today. 

B. Reciprocal Rules Apply to the State:  Stogner considered the principle that reciprocal rules should apply to the State as 
well as the defendant, as reflected in the Court’s statement: “In such a case, the government has refused ‘to play by its 
own rules…’” Citation omitted.  Supra, at 611. 

Here, the State seeks to refuse to adhere to the 5 year exposure period it had proscribed at the time of the xxxx offense, 
by later altering the rules in an attempt to enable it to punish a prior offense which it would otherwise be unable to do. 

C. Justifiable Reliance:  Stogner considered the fact that the nature of the “notice” given would induce the defendant to 
allow destruction of exculpatory evidence: 

“It has deprived the defendant of the ‘fair warning’ that might have led him to preserve exculpatory evidence… The 
statute of limitations is an amnesty, declaring that after a certain time… the offender shall be at liberty to return to his 
country…and… may cease to preserve the proofs of his innocence.” Supra, at 611. 

Here, the State declared, in the exact same way as it did in Stogner (by statute), that after a certain time (5 years) 
DEFENDANT would be granted amnesty from the increased punishment hanging over his head. 

Here, we can only assume the defendant reasonably relied on the 5 year limitation.  The reliance here was even more 
reasonable than that in Stogner, because the term offered limited protection.  It did not bar prosecution entirely, but 
only limited the period (5 years) in which a new offense would be deemed so egregious and offensive to the public as to 
require a mandatory custody term. 

Before this honorable court rejects this argument, consider that the dissent in Stogner mocks this argument, while the 
majority opinion recognizes its validity.  See page 630 and 631 where the majority opinion states: 

“[T]he dissent refers to the small likelihood that "criminals keep calendars" to mark the expiration of 
limitations periods, and it mocks the possibility that revival "destroys a reliance interest…. [T]he 
dissent ignores the … period of time… during which the accused lacked the notice that he might be 
prosecuted and during which time he was unaware, for example, of any need to preserve evidence of 
innocence…. Memories fade… ”   

Likewise the State has deprived DEFENDANT of that “fair warning” that his exposure to mandatory custody and 
increased maximum sentence would be extended for an additional 5 years.  Such a warning should have been given 
before [month/day], xxxx, before the 5 year exposure period tolled.  Otherwise, any exculpatory evidence related to the 
xxxx offense could have been preserved for the additional period, and available today.   In fact, this issue is raised again 
in other arguments herein related to the lack of complete record.  Evidence contradicting assertions that the prior is 
constitutional may have been retained, but were not needed to be because DEFENDANT was free to rely on the exposure 
period that applied to him –5  years. 

The prosecution will likely argue that everyone, including the defendant, is subject to the law even though it may change 
in the future.  But the U.S. Supreme Court in Miller v. Florida (1987) 482 U.S. 423, at page 431 stated that “[t]he ex post 
facto prohibition cannot be avoided merely by adding to a law notice of the obvious fact that it might be changed.”  

G. THE STATUTES ARE RETROACTIVE 
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As to retroactivity, DUI punishment is designed not only to fit the offense, but the offender. Some sentencing factors are 
based on circumstances that are related to the offense at the time of its commission. These factors include whether 
another person suffered bodily injury (see KRS 189A.), whether a minor passenger under the age of 12 years was in the 
vehicle (see KRS 189A.), whether the driver's blood alcohol concentration was .15% or higher (see KRS 189A), whether 
the driver refused a chemical test for the detection of alcohol and/or drugs (see KRS 189A), whether the driver going the 
wrong way on a limited access freeway (see KRS 189A), and whether the driver drove 30 mph over the speed limit on a 
freeway (or 20 mph for other roads) in a manner prohibited by Vehicle Code section 23103 (see KRS 189A) 

Yet other sentencing factors are based on conditions related to the offender before the time of commission of the 
immediate DUI offense. These factors include whether the driver has one prior DUI conviction (see KRS 189A), two prior 
DUI convictions (see KRS 189A), or three prior DUI convictions (see KRS 189A, which makes a fourth offense within a five 
year period a class D felony). 

Among these latter factors, the one included [specific section of the statute DEFENDANT is being prosecut4ed under] has 
consequences for defendant in this case. Under that provision, the prior DUI conviction at issue carried legal 
consequences for 5 years after defendant suffered it on [month/day] xxxx. Furthermore, under the legislation applicable 
at that time, that DUI conviction ceased having any legal consequences on [month/day five years later] xxxx. As 
mentioned previously, the legislature thereafter sought to extend the period of applicability for prior DUI convictions 
from 5 to 10 years under new KRS sections, but did so only effective on [enter effective date]. Thus, by changing the 
period of applicability for prior DUI convictions, the amending legislation has changed the legal consequences of an act 
completed [here the month/day xxxx offense] before [the law's] effective date. The amending legislation consequently 
meets the requirement of retroactive application.  

H. DUE PROCESS 

The Court in Stogner, infra, recognized that a tolled period of time that prevented prosecution effectively gives the 
defendant a vested defense.  After all, a statute of limitations is merely a statute which limits prosecution based on a 
time period.  The Stogner Court cited: 

“Cf. Thompson v. State, (1877) 54 Miss. 740 (stating, without specifying further grounds, that a new 
law could not take away a vested statute-of-limitations defense); State v. Cookman (1994) 127 Ore. 
App. 283 (holding that a law resurrecting a time-barred criminal case “violates the Due Process 
Clause” "),… Commonwealth v. Guimento (1985) 341 Pa. Super. 95 (enforcing a state ban on ex post 
facto laws apparently equivalent to the federal prohibition); People v. Chesebro (1990) 185 Mich. App. 
412 (reciting "the general rule" that, "'where a complete defense has arisen under [a statute of 
limitations], it cannot be taken away by a subsequent repeal thereof'").”  Supra, at page 617 and 618. 

Stogner’s recognition that the elapsed time vested a defense to the defendant, is amplified by the majority opinion’s use 
of identical language throughout its prime facie opinion as well as it’s rebuttal to the dissent:  

“[T]he dissent's principle would permit the State to revive a prosecution for any kind of crime without 
any temporal limitation. Thus, in the criminal context, the dissent goes beyond our prior statements of 
what is constitutionally permissible even in the analogous civil context. Chase Securities Corp. v. 
Donaldson (1945) 325 U.S. 304 (acknowledging that extension of even an expired civil limitations period 
can unconstitutionally infringe upon a "vested right"); William Danzer & Co. v. Gulf of Ship Island R. Co. 
(1925) 268 U.S. 633 (holding the same).” Supra, at 631 and 632. 

It is undeniable that it is the mere passage of time which results in the vesting of the defense of an expired statute of 
limitations.  Similarly, the enhancement statute, which was in force at the time of the original act (xxxx), codified a 
specific period of time by which the State could plead the prior.  It is undeniable that, until the new statute was enacted, 
after [enter enactment date], DEFENDANT had available to him a defense against a pleading alleging the xxxx prior.  
Therefore, to summarily deprive DEFENDANT of this defense is a violation of the Due Process Clause. 

I. ENTRAPMENT BY ESTOPPEL 

Stogner found that where the State had changed the law after it “assured ‘a man that he has become safe from pursuit” 
would be unfair, and that the defendant would be justified in relying on that assurance.  Supra, at 611 and 632. 

Here, DEFENDANT was assured by the Commonwealth that he would not be exposed to a mandatory custody sentence 
after 5 years had passed.  As discussed above, it is clear that the plea agreement stated the increased punishment is only 
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applicable if a new offense was committed within 5 years, and that was relied upon by DEFENDAN T in making his alleged 
“knowing, intelligent and voluntary” plea and waiver of his Constitutional rights to a jury trial and appeal.  The assurance 
of the limit of the 5 year exposure to mandatory custody was integral to the plea in many ways.  This assurance came in 
the form of the prior language of the statute.  It also came in the form of the plea agreement.  To turn a blind eye to it 
now would allow the State to put in writing terms which it has no intention of keeping, at no expense to the State. 

DEFENDANT may rely on the assurances made by the State, and the State is estopped from using the prior conviction in 
this way (pleading it, exposing him to mandatory custody), and should not be allowed to plead the alleged prior. 

J.  BOYKIN 

Boykin v. Alabama, 395 us 238, 89 S.Ct. 1709, 23 L.Ed.2d 274 (1969) requires a court, at sentencing, to clearly warn a 
defendant if conviction of an offense may be used to enhance a subsequent offense in the future.  Failure of a court to 
do so usually means that that conviction cannot be used against the defendant for enhancement purposes in the future.   
See, e.g., Woods v. Commonwealth, 793 S.W.2d 809 (Ky. 1990).  

It is generally the responsibility of the court to ensure, prior to accepting a guilty plea, that a defendant is fully aware of 
the constitutional rights he is waiving by pleading guilty.  Sizemore v. District Court, 735 F.2d 204 (6th Cir. 1984), quoted 
in Woods v. Commonwealth, 793 S.W.2d 809 (Ky. 1990).  However, when the defendant signs a printed guilty plea form 
which specifically informs the defendant of the rights he is waiving by pleading guilty, the court is not required to 
enumerate every right with the defendant.  Crawford v. Commonwealth, 789 S.W.2d 779 (Ky. 1990). 

It is clear that the requirements of Boykin must be satisfied in DUI and drug cases.  KRS 189A (the DUI statute) explicitly 
allows a court to rule on the admissibility of prior convictions when a Boykin issue is raised, KRS 189A.310(1), and RCr 
8.28(4) has been amended to say that no defendant can plead guilty in absentia to an offense in either KRS 189A or 218A 
(the drug statutes) without executing a written waiver.  Nevertheless, in Woods v. Commonwealth, 793 S.W.2d 809, 813 
(Ky. 1990), the court said that a plea in absentia on a DUI does not meet the requirements of Boykin and that it is an 
abuse of discretion for a court to allow such a plea.   

Furthermore, in Fugate v. Com. NO. 2014-CA-001467-MR (RENDERED: SEPTEMBER 18, 2015; not yet published; 
Discretionary Review Granted by Supreme Court March 9, 2016)  involved a conditional guilty plea of a trial court’s denial 
of a motion to suppress the prior convictions used as the basis of enhancing the charge of Driving on a DUI suspended 
license to a third offense and Class D felony. 

In analyzing the record from the two prior convictions the Court noted that even the speech given by the Judge at the 
commencement of the dockets made no mention of the right to a jury trial in one instance, and in both instances failed 
to mention that the entry of a plea waives all previously mentioned constitutional rights. 

The Court reversed the trial court’s denial of motion to suppress stating that “to affirm this case would be disingenuous, 
because while the trial court mentioned some of a defendant’s constitutional rights, he did not recite all of them. Nor did 
he mention entry of a guilty plea waives those constitutional rights.”   

Failure by the trial court to properly advise during the speech or during the guilty plea renders a plea that follows invalid 
for enhancement purposes under Boykin.  

K. CONCLUSION 

For the above reasons, DEFENDANT respectfully requests that the allegation of a prior offense/conviction be stricken 
from the pleading, and the alleged xxxx prior be found unconstitutional for all purposes.  Accordingly, DEFENDANT 
requests his motion be granted. 

Respectfully submitted, 

 

 

_____________________________________ 

[Attorney] 
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                      2016 KACDL Legislative Update and 

          Criminal Law Litigation Program  
Kentucky Association of Criminal Defense Lawyers 

Advancing justice for Kentuckians, advocating on key liberty issues 
KACDL 2016 Regional Seminars… Advancing Your Criminal Law Capacity… Criminal Defense Experts 

providing timely information and real-world tools to represent your clients 
 

 
Introduction – 15 minutes 
KACDL’s History and Value 
Ernie Lewis, KACDL President, Frankfort, KY 
 
Jury Selection in Kentucky: Getting from Bad to at least Average 
– 45 minutes 
This session will discuss the Law on Jury Selection in Kentucky, How it is Often Done, Theme of Your Case, 
Metaphors and Analogies, Being Comfortable with Silence; Hand Gestures; Silent Communication, Try this at 
a Party:  Who, What, When, Where, Why, Describe, Explain, Leading Off and Your List:  How to Avoid Getting 
Shut Down by the Judge, Please Stop Telling Me Why This Won’t Work:  Overcome Your Fear, The Crossed 
Arms/Crossed Legs Juror, The Oversharer, Your Own Style 
David Ward, KACDL-Vice-President, Winchester, KY 
 
Expungements: what you will and won't find in the statutes AND the NEW Felony Expungement Law, HB 40 
– 45 minutes 
An overview of how to quickly tell if someone is eligible for expungement, and what to do if they're not.  And 
learn about the new felony expungement law that will be effective this Summer. 
Julie Kaelin, Faulkner Kaelin, Louisville, KY 
 
Civil consequences from the disposition of a criminal case – 45 minutes 
A criminal defense lawyer should be aware of potential collateral consequences that arise from the 
disposition of a client’s criminal case. The outcome of a criminal case may affect a later civil lawsuit regarding 
the same incident when the client sues law enforcement officers or agencies for constitutional violations and 
related state claims such as false arrest, wrongful imprisonment, malicious prosecution and assault. 
Larry D. Simon, KACDL Past-President, Simon Law Office, Louisville, KY 
 
Tips for effective client communication – 60 minutes – ethics credit 
Criminal defense lawyers are ethically obligated to communicate with their clients.  Effective client 
communication is vital to telling a client’s story.  This session will provide practical tips on how to improve 
attorney client communication, and fulfill their responsibilities under Rule 1.3, Communication, of the KY 
Rules of Professional Conduct. 
Amy Hannah, KACDL President-Elect, Louisville Public Defender Office, Louisville KY 
 
2016 Legislative Update – 45 minutes 
A review of the legislative activity, including new DUI law, of the 2016 General Assembly with implications for 
effective practice. 
Rebecca Ballard DiLoreto, KACDL legislative agent, Past-President, Lexington, KY 
   

 

4 hours CLE credit including 
1 hour of ethics credit 

regional video program  
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Kentucky Association of Criminal Defense Lawyers 

 

To register, Please complete and mail with payment to: 

KACDL, P.O. Box 7582, Louisville, KY 40257 

*Make checks payable to KACDL 

 
Name: _______________________________________________________________________________________ 

 

Address: ______________________________________________________________________________________ 

 

_____________________________________________________________________________________________ 

 

City: _________________________________________________________________________________________ 

 

State: ____________________________________________   Zip: ______________________________________ 

 

Phone: _______________________________________________________________________________________ 

 

Email: _______________________________________________________________________________________ 

 

Location Attending: _____________________________________________________________________________ 

       

Fees 

□  KACDL Attorney Member     $50.00 

□  KACDL Non-Attorney Member    $25.00 

□  Attorney Non-Member     $100.00 

□  Non-Attorney Non-Member     $50.00 

 
 
 
 

Your 2016 KACDL 

Membership Dues 

to receive the 

Membership Rate! 
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Presenters 
 

 
Rebecca Ballard DiLoreto practiced as a public defender with DPA for twenty-five years, beginning as a trial 
lawyer in Richmond, KY and then handling appeals. In 1996, she became the inaugural manager of DPA's 
Juvenile Post Disposition Branch. Thereafter, she directed the DPA Post-trial Division for ten years, then 
became the inaugural director of the DPA Lexington Public Defender Office. Upon retirement from DPA, she 
worked for over seven years for the Northern Kentucky Children’s Law Center. She is currently the Legislative 
Agent for KACDL and the Executive Director of the Institute for Compassion in Justice.  

 
Amy Hannah is currently a Division Chief in the Adult Trial Division. She has been with the Louisville Metro 
Public Defender's Office since June 2004. She graduated from American University in Washington, DC in 1996 
with a Bachelor of Arts degree in Political Science. While at AU, she spent a semester living and studying in 
Merida, Venezuela. Ms. Hannah graduated from the University of St. Thomas School of Law in 2004. While at 
UST, Ms. Hannah worked in the Immigration Clinic representing clients seeking asylum. Ms. Hannah also worked 
as a law clerk at the Hennepin County Public Defender's Office where she worked on both juvenile and adult 
cases. Ms. Hannah was a Summer Intern in the Alexandria, Virginia Public Defender's Office. Ms. Hannah's 
experience with the Louisville Metro Public Defender's Office includes representing adult clients in both district 

and circuit court. Prior to becoming a Division Chief, Ms. Hannah was in the Capital Trial Division where she successfully 
represented clients facing the death penalty. In 2009, Ms. Hannah was awarded the Clarence Darrow Prodigy Award from the 
Kentucky Association of Criminal Defense Lawyers. She is also the recipient of two Walker Awards for excellence in advocacy that 
resulted in jury trial acquittals for clients charged with felony offenses. 
 

Louisville native Julie Kaelin has been practicing criminal defense in Jefferson and its surrounding counties for 
over ten years, first as a Staff Attorney in the Adult Division of the Louisville Metro Public Defender's Office, 
and then in private practice. She continues a commitment to indigent defense by participating in the conflict 
panels of various public defender agencies and by serving as Chair of the Louisville Bar Association's Public 
Interest Section, through which she trains other attorneys to handle expungements for those in need through 
the Legal Aid Society's volunteer lawyer program. She is also on the Board of the Kentucky Association of 
Criminal Defense Lawyers, and is licensed in federal court. She and her law partner, Karen Faulkner, practice in 
downtown Louisville on Armory Place, and have a particular interest in violent crimes, sex crimes, and 

domestic violence cases.  

 
Ernie Lewis is President of the Kentucky Association of Criminal Defense Lawyers.  He received his 
undergraduate degree from Baylor University in 1969, a Masters of Divinity from Vanderbilt University in 
1973, and a Juris Doctoris (J.D.) from Washington University in 1977.  He was a VISTA Volunteer in Minnesota 
in 1970.  He was with the Department of Public Advocacy from 1976 until 2008 in several different capacities, 
including appellate lawyer, local assistance branch manager, directing attorney of the Richmond Trial Office, 
and Regional Manager for the Central Kentucky Region.  He was appointed Kentucky Public Advocate in 1996, 
overseeing the statewide public defender system, and served in that capacity until 2008 when he retired from 
state government.  Since 1985, he has been on the faculty of the National College of Criminal Defense located 

at Mercer Law School in Macon, Georgia. He served for two years as Chair of the American Council of Chief Defenders from 2006-
2007. He has worked on indigent defense issues with various groups in Georgia, North Carolina, Minnesota, Texas, Ohio, Indiana, 
Tennessee, and Louisiana.  In 2000, he was named Outstanding Lawyer by the Kentucky Bar Association.   In 2007, he was given 
the Champion of Indigent Defense Award by the National Association of Criminal Defense Lawyers.  In 2008, he was given the 
Chief Justice’s Special Service Award.  He received the Department of Public Advocacy’s Professionalism and Excellence Award in 
2003 and the Nelson Mandela Award in 2009.  He served as Legislative Agent for the Kentucky Association of Criminal Defense 
Lawyers from 2009-2015.  He is now active in teaching public defenders, consulting, and representing an occasional client. Since 
January of 2014, he has been serving as the Executive Director of the National Association for Public Defense.  He was one of the 
founding board members of KACDL, and is serving as the President of KACDL during 2016. 

 
 

https://www.google.com/imgres?imgurl=http://www.kacdl.net/images/ernie_lewis.jpg&imgrefurl=http://www.kacdl.net/&docid=v0X1qZbn2W8EZM&tbnid=AMu3KAXqOYuKgM:&w=200&h=210&ei=b5kyVI_vF4qzyATEvoKAAw&ved=0CAIQxiAwAA&iact=c
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Larry D. Simon After receiving a Bachelor of 
Arts (B.A.) from the University of Louisville in 
1975 and Juris Doctorate (J.D.) from the 
University of Louisville School of Law in 1980, 
Simon served as an Assistant Commonwealth’s 
Attorney in Jefferson County through 1985.  
Since entering private practice he has defended 
people charged with criminal offenses in state 

and federal courts at trial, appellate and post-conviction levels, 
and litigated cases under 42 U.S.C. Section 1983, as well as other 
federal and state personal injury claims resulting from 
governmental misconduct or negligence.  In addition to his 
private practice, Simon has continuously served as appointed 
conflict counsel under the Criminal Justice Act in the U.S. District 
Courts for the Western District of Kentucky and the Southern 
District of Indiana, as well as conflict counsel for the Louisville-
Jefferson County Public Defender Corporation and the Kentucky 
Department of Public Advocacy. Simon currently serves as 
President of the Kentucky Association of Criminal Defense 
Lawyers and is a member of the National Police Accountability 
Project. Previously Simon served as Chair of the Louisville Bar 
Association’s Criminal Practice Section and as a member of the 
LBA’s Committee on Professional Responsibility.  He was 
recognized as the LBA’s Pro Bono lawyer of the year in 1992. 
 

David M. Ward is a partner in the Winchester 
law firm of White, McCann & Stewart, PLLC 
where he has practiced since 2000.  He is a 
1993 graduate of The Ohio State University 
College of Law, holds degrees from the 
University of Minnesota and University of 
Kentucky, and currently serves as the First Vice 
President of KACDL.  David’s practice focuses 
on both civil and criminal litigation and he has 

tried over sixty (60) jury trials during his legal career including service 
as a Public Advocate in the late 1990s.  An Iraq War veteran, he has 
served for over 28 years in the active and Reserve Army and is 
presently a Colonel and Staff Judge Advocate (general counsel) for 
the 63rd Regional Support Command in Mountain View, California.  
David is married, has two children ages 10 and 19, and resides in 
Richmond, Kentucky.  He used to be absolutely terrible at jury 
selection.  Now, well . . . we’ll see. 

Harlan – June 20, 1:00 - 5:00 pm EDT 
DPA Harlan Trial Office, 120 Professional Lane, 2nd Floor 
Contact Laura Karem at (606) 573-2501 
 

Manchester - June 3, 9:00 am - 1:30 pm EDT 
Clay County Judicial Center, 316 Main Street 
Contact Sharon Allen at (606) 287-4337 
  

Pikeville - June 10, 1:00 – 5:30 pm EDT 

Pikeville DPA Office, 282 South Mayo Trail, Suite 1 
Contact Traci Hancock at (606) 433-7576 

 

Burlington - June 17, 9:00 am - 1:30 pm EDT 

6159 First Financial Drive, Suite 300 
Contact Steve Florian at (859) 282-0818    
 

Covington – June 10, 9:00 am – 1:00 pm EDT 

726 Greenup Street 
Contact Kristin Russell at (859) 581-0800 

 

Florence – June 16, 1:00 – 5:00 pm EDT 
6900 Houston Road, Building 700, Suite 34 
Contact Tasha Schaffner at (859) 491-1011 

 

Louisville – June 9, 1:00 – 5:00pm EDT (max 11) 

Faulkner Kaelin Law Office, 514 S. 5th Street, Suite 102 
Contact Julie Kaelin at (502) 584-0969 
 

Louisville – June 16, 12:30 – 4:30 pm EDT 

600 West Main Street 
Contact Larry Simon at (502) 589-4566 
 

LaGrange – June 7, noon – 4:30 pm EDT (max 20)  

Williams Law Office, 105 South First Street 
Contact Don Williams at (502) 222-5428 
 

Frankfort – June 3, 12:30 – 4:30 pm EDT 

DPA Main Office, 5 Mill Creek Park 
Contact Mark Bubenzer at (502) 226-1100 

 

Lexington – June 13, 12:30 – 5:00 pm EDT 

Baldani, Rowland & Richardson, 300 West Short Street 
Contact Tucker Richardson at (859) 259-0727 

 
Lexington – June 28, 29 or 30 
Imani Family Life Center, 1555 Georgetown Road 
Contact Rebecca Ballard DiLoreto at (859) 327-3990 

 

2016 VIDEO SEMINAR LOCATIONS  

 

Bowling Green – June 10, 8:30 am – 1:00 pm CDT 

917 College Street 
Contact Brad Coffman at (270) 781-0954 
 

Glasgow – June 24, 9:00am – 1:30 pm CDT 
Glasgow DPA Office, 312 Samson Street 
Contact Greg Barry at (270) 834-8236 
 

Hopkinsville – June 3, 9:00am – 1:00pm CDT 

Deatherage, Myers & Lackey, 701 S. Main Street 
Contact Amanda Mosely at (270) 886-6800 
 


